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Turbulent Skies: 

The Airline Industry 
In Tumult 

 
 It has been long said that flying on a commercial jetliner is far safer than driving a 

car, and the statistics certainly bear out that old chestnut.  Simply put, the marvels of 

modern technology, to say nothing of the incredible skills of the men and women who 

pilot these flying chariots, operate with outstanding effectiveness to avoid midair 

mishaps.  And yet while such collision avoidance technology and procedures may work 

almost magically to avert disaster, such wonders are not available in the one place that 

the airline industry dearly needs them --- the federal bankruptcy court. 

 We of course speak of collisions of a different kind, the collision of divergent 

bodies of law, each set out on its own course, each with its own destination, and each not 

truly designed to avoid dangerous intersections and the natural consequences of such 

calamaties.  While such legal dangers always exist in business, they are heightened in the 

case of an airline industry member entering the turbulent world of bankruptcy 

proceedings.  And while not fatal in the true sense of the word, nonetheless the outcome 

of such impacts can be so deep and injurious, that the very existence of the air carrier can 

be at stake. 

 This danger is not completely new to the airline industry.  We flew in decidedly 

“unfriendly skies” over a decade age, when a spate of airline Chapter 11 brought about a 

dangerous clash between the airline industry and the Bankruptcy Code.1  Most survived 

that collision, but consider also the icons of the airways, now defunct because they could 

not successfully navigate the reorganization route: Pan Am, TWA, and Eastern, among 

others.   
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 But these days, one merely has to flick on the TV, surf the Internet or scan the 

newspapers to readily see that the airline industry is in disarray, much of it due to its 

major players either currently in or recently emerged from Chapter 11.  The former 

indicates Delta and Northwest, the latter United and U.S. Airways (even the decade-old 

bankruptcy of the now-flourishing Continental still stings).  This past year has seen 

something new, and even more dangerous, for these more recent clashes in the context of 

airline Chapter 11s have resounded beyond the tarmac, into the heart of American 

industry itself.   

For the first time, and fittingly in cases of truly first impression, the courts of 

bankruptcy have been compelled to address the most serious issues of federal labor law 

colliding head-on with the Bankruptcy Code.  This is not mere collateral damage; the 

repercussions will shake the foundations of law and business to their respective cores.  

Little wonder there had been a nationwide preoccupation with these matters.2 

 Therefore the author’s contribution to this Annual Survey is to exposit and 

analyze the relevant decisions that have so altered the legal landscape of the past year.  

Fortunately, there is justice, not carnage here, but we have much to learn from the forces 

in counterpoise, and the aftermath of when they collide.3 

   

The Last Stand: 
Pensions and United 

 
 For our first case, we start with an involvement in the relatively prosaic matter of 

bankrupt airlines and pension liabilities.  To be sure, this is still an emotionally charged 

issue, particularly for those presently dependent upon or anticipating a pension payout 
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based upon years of diligent labor.  Nevertheless, in contrast to other “hot button” issues 

in this arena, it is seemingly mild by comparison. 

The impact of bankruptcy upon pension plans is always a hotly contested issue, 

especially when the plan is to be terminated.  Such a vociferous dispute is found in In re 

UAL Corporation (Pilots’ Pension Plan Termination),4  The eminent Circuit Judge 

Estabrook sets the stage thusly: earlier in 2006 the Seventh Circuit held that United 

Airlines and its uninsured pilots had reached a valid bargain, whereby the pilots 

acquiesced to the termination of the airline’s defined-benefit pension plan at the end of 

June, 2005, in exchange for $550 million in convertible notes in the reorganized entity, 

plus a new defined-contribution pension plan.5 

This accord contemplated United maintaining, but not contributing to, the then-

existing pension plan.  Pilots would continue to receive benefits from the plan, even after 

its termination, and any shortfall in the plan trust would be made up by the Pension 

Benefit Guaranty Corporation (the “PBGC”), a semi-autonomous government agency.  

As it turned out, the subsidy the PBGC  was supposed to provide was valued at a “hefty” 

$84 million.6 

 The agency balked at that sum, and commenced an adversary proceeding in the 

bankruptcy court, proposing to terminate the plan retroactively by at the end of 2004, a 

year and one-half earlier than stipulated to.  In addition, the debtor stated its intention to 

case certain supplemental pension benefits ahead of schedule.7  After much back and 

forth in the lower courts, the PBGC prevailed, and the appellate court had this 

consolidated appeal of the agency, the debtor, the pilots’ union, and a group of retired 

pilots.8 
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 Because the decision below implicated the workings of a government agency, 

Circuit Judge Estabrook posited the first issue as a question of deference.  “Deference is 

appropriate when agencies wield delegated interpretive or adjudicatory power,” as 

evidenced by agency rulemaking and administrative adjudication, respectively.  Id. at 

449.  Here, the PBGC made a unilateral and self-executing decision when it decreed the 

defined-benefit plan “should be wrapped up at the end of 2004,” said the panel.  In no 

event did the agency exercise either its rulemaking or adjudicative powers.9 

In contrast, the PBGC’s sole remedy was a statutory avenue to seek court relief.10  

“That implies an independent judicial role,” noted Judge Estabrook.11  A court exercising 

that role here would find no PBGC rules on the subject at hand, nor interpretative 

guidelines, which in any event would be respected, but not controlling.12   “All the PBGC 

had done is commence litigation,” and the tribunal need not defer to the agency while it 

stood in the role of an ordinary plaintiff.13  That point disposed of, the panel moved closer 

to the heart of the case. 

 Judge Estabrook relates the tale of the dealmaking and horse trading between 

United and the PBGC.  By terminating its plan, the debtor became liable to the agency for 

any shortfall.14  And what a shortfall—in the UAL bankruptcy an astounding $1.5 billion, 

which the beleaguered airline obviously did not have.  Thus, the PBGC agreed to take 

that same amount in stock in the “new” United that would emerge from Chapter 11.  

However, the agency did explicitly reserve its right to seek an earlier termination of the 

pilots’ defined-benefit plan.15 

 The pilots’ union now objected to the agency’s exercise of that right, claiming 

that by accepting cash in reorganized debtor, the PBGC had forfeited the right to seek an 
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earlier termination.  “But how so,” retorted the tribunal?  The settlement expressly gave 

the pension regulators the right to seek such relief, and the debtor had done nothing to 

ameliorate the agency’s loss.16 

 Now the circuit asked if this $84 million shortfall was such an unreasonable 

increase in liability so as to justify agency action?  That question, said Judge Estabrook, 

was one of fact, and thus entitled to deference on appeal.17  In reply, the pilots compared 

the sum to many things (even the cost of an aircraft carrier!), but the tribunal was 

unpersuaded.  Perspective is key, said the Seventh Circuit, further admonishing that 

“[a]ny number can be made to look trifling by comparing it with some much larger 

number,” but that is too facile and plainly unhelpful.18  $84 million “is substantial by any 

normal calculation,” the panel held, and here was but a mere “bargaining chip,” utilized 

by the debtor to enlist the pilots’ support, at the expense of the U.S. Treasury.  “No 

wonder [the PBGC] objected,” and the panel upheld the lower court’s ruling that the new 

increment was unreasonable, and thus validated the agency’s decision to opt for the year-

end 2004 termination date.19 

 This left the final issue for resolution: when did the debtor’s obligation to pay 

supplemental benefits end?20  Judge Estabrook asked if the settlement between the airline 

and the pilots compelled the former to keep paying until the courts fixed a plan 

termination date.21  The pilots contended that the supplements should have been paid 

until February 1, 2006, when United’s plan of reorganization took effect.22 

 The Seventh Circuit found the union’s position problematic at best.  By 

requesting the lower court to terminate the pension plan earlier, the PBGC took the 

matter out of United’s hands.  Indeed, that the court below granted the agency the early 
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termination it petitioned for was conclusive, found the panel.  “That pulled the rug out” 

from the deal struck between United and its pilots, now trumped by the agency’s actions 

in court.23  Therefore, the supplemental benefits were deemed ended December 30, 2004, 

the early termination date granted by PBGC by the district judge.24 

 The tribunal found adjacent support for this holding in the statutory language as 

well.  Federal pension law permits a court, upon a proper request by the PBGC, to 

override private agreements.25  Once the PBGC intervened, “United and its unions lacked 

authority to set a [plan] termination date.”26  Side agreements such as the one here 

crumble before the court’s statutory authority to set a plan termination date.  And finally, 

Judge Estabrook criticized such private accords as transferring corporate obligations to 

the public fisc, an intolerable result.27 

In a follow on opinion issued the same day, the same Seventh Circuit panel 

relegated the claims of United’s retired pilots to unsecured creditor status, having no 

better rights to the monies the supplemental payments represented.28  Now with eminent 

Circuit Judge Richard Posner writing, the panel harshly, but nonetheless correctly, set 

things to rights with this declaration.  “In any event, as we said, the claim is fantastic.  It 

is true that arbitrary differences in the treatment of creditors in bankruptcy are improper.  

So when creditors are placed in separate classes in the sense of receiving different 

percentages of their claims, the differences in treatment must be justified.”29 

 In conclusion, the Seventh Circuit’s principal holdings were to declare the pilots’ 

pension plan terminated as of December 30, 2004, as the lower courts had ordered, and to 

remand with instructions for the entry of a judgment authorizing the debtor to reclaim the 

supplemental benefits improperly paid out subsequent to that termination date.30   
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 Just as the stirring of a gentle breeze can portend the coming of a great storm, 

UAL was but a mild buffeting for what was to follow.  Dangerous turbulence lay ahead, 

as the nation’s insolvency law was vectored for a head-on collision with other federal 

law.  To the beginnings of that controversy, we now turn.   

Eye of the Storm: 
Section 1113 of 

The Bankruptcy Code 
 
 To truly understand the past year’s clash between the Bankruptcy Code and 

federal labor law, we first need to analyze that statutory proviso of the former that is at 

the epicenter of the controversy.  And while this statute has a rich and varied history, it 

was only recently placed in stark counterpoise to other federal enactments that regulate 

labor relations in the troubled airline industry.  That law is widely known as Section 

1113, and even among those well versed in the law, superstitions about its last two digits 

have left many wondering if it was preordained to controversy.    

Section 1113 of the Bankruptcy Code permits a debtor to reject a collective 

bargaining agreement31 if (i) rejection is “necessary” to its ability to reorganize; (ii) the 

debtor has made a proposal to the authorized representative of the employees that has 

been rejected by the authorized representative without “good cause”; and (iii) the balance 

of the equities clearly favors rejection.  Section 1113 attempts to reconcile the public 

policy that favors collective bargaining with the reality of bankruptcy, recognizing that 

Chapter 11 is not merely business as usual but an extremely serious process that can lead 

to liquidation and the loss of the jobs of all the debtor’s employees as well as the 

creditors’ opportunity for any meaningful recovery.32   
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Section 1113 of the Bankruptcy Code is a comprehensive provision designed by 

Congress to reconcile the reorganization imperatives of a Chapter 11 debtor with the 

collective bargaining interests of organized employees.33  It was enacted in 1984 in 

response  to N.L.R.B. v. Bildisco & Bildisco,34 in which the Supreme Court held that a 

debtor could reject a collective bargaining agreement as an executory contract under 

Bankruptcy Code Section 365(a) by showing that the agreement “burdens the estate, and 

that after careful scrutiny, the equities balance in favor of rejecting the labor contract.”  

Congress, overruling Bildisco in part, provided that collective bargaining agreements 

would not be subject to the general provisions of Section 365, and it laid down certain 

procedural and substantive prerequisites to a debtor’s rejection of a collective bargaining 

agreement.  These prerequisites, set forth in Section 1113, are aimed at facilitating 

consensual modifications to collective bargaining agreements but include finite time 

periods in recognition of the fact that indefinite delay can doom a Chapter 11 

reorganization. 

As part of this expedited negotiation process, Section 1113(b) requires a debtor to 

provide its union with proposed modifications to a collective bargaining agreement prior 

to filing an application to reject the agreement.  The proposed modifications must (i) be 

based on the most complete and reliable information available, (ii) be necessary to permit 

the debtor’s reorganization, and (iii) assure that all affected parties are treated fairly and 

equitably.35  Additionally, the debtor must provide the union with the relevant 

information underlying the proposed modifications and bargain in good faith.36  In turn, 

Section 1113(c) provides that rejection is appropriate if (i) the debtor satisfies the 

requirements of Section 1113(b)(1), (ii) the union refuses to agree to the debtor’s 
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proposed modifications without good cause, and (iii) the balance of the equities clearly 

weighs in favor of rejection.37  The debtor bears the burden of persuasion in making the 

three substantive showings under Section 1113(c).38 

The most fundamental requirement for rejection of a collective bargaining 

agreement is that the rejection must be “necessary.”  Under Section 1113(b)(1)(A), a 

debtor seeking to reject a collective bargaining agreement must show not only that the 

agreement is “burdensome” but that the rejection is “necessary” to permit the 

reorganization of the debtor.   

In Truck Drivers Local 807 v. Carey Transportation Inc.,39 the Second Circuit 

held that “the necessity requirement places on the debtor the burden of proving that its 

proposal is made in good faith, and that it contains necessary, but not absolutely minimal, 

changes that will enable the debtor to complete the reorganization successfully.”  In 

developing this standard, the Second Circuit specifically rejected the Third Circuit’s 

narrow construction of Section 1113 in Wheeling-Pittsburgh Steel Corp. v. United 

Steelworkers of America,40 where the latter tribunal construed the term “necessary” to 

encompass only those modifications essential to the debtor’s short-term survival or 

necessary to prevent liquidation.41   

Carey explained that the term “necessary” could not be synonymous with 

“essential” or “bare minimum” because if a debtor were constrained to propose only the 

most minimal changes to a collective bargaining agreement, it would have no room to 

engage in the good faith negotiations required by the statute.42  Rather, a debtor’s 

proposed modifications are considered necessary if they have a significant impact on the 
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debtor’s operations and are required for the debtor to successfully reorganize and 

compete in the marketplace upon emergence from Chapter 11.43  

 The Second Circuit has also held that a debtor need only make a showing as to the 

overall necessity of the proposal, rather than prove that each element of the proposal is 

necessary to reorganization.44  As the Court reasoned in Royal Composing Room, 

requiring that each element of a proposal be necessary would allow a union to defeat a 

rejection application by singling out an element as unnecessary where it could be 

reasonably substituted with an alternative.45  Thus, in determining whether the debtor’s 

proposed modifications are necessary, “a court must focus on the total impact of the 

changes in the debtor’s ability to reorganize, not on whether any single proposed change 

will achieve that result.”46   

 Although necessary modifications to a collective bargaining agreement are 

limited to “employees benefits and protections,” they are not limited to wages alone.47  A 

proposal may be deemed necessary for purposes of Section 1113(b) even if it includes 

non-economic modifications.48  Courts have frequently held that non-economic 

modifications that have a significant economic impact on the debtor’s financial 

operations can be necessary to the debtor’s reorganization.49 

 Section 1113 is also based on the premise that, notwithstanding a Chapter 11 

filing, there should be minimum interference with labor/management collective 

bargaining, and that the parties should be required to make every reasonable effort to 

reach a negotiated solution.  A debtor must make its initial Section 1113 proposal to labor 

“based on the most complete and reliable information available at the time of such 
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proposal, “and it must meet with the union’s representatives at reasonable times and 

confer in good faith in attempting to reach a mutually satisfactory solution.50 

Congress imposed the further requirement in Section 1113(b)(1) that all parties 

must be treated fairly and equitably in connection with the rejection of a collective 

bargaining agreement, recognizing that labor should not have to bear a disproportionate 

share of the burden of saving a debtor.  The purpose of the fair and equitable requirement 

is to “spread the burden of saving the company to every constituency while ensuring that 

all sacrifice to a similar degree.”51   

However, it is not necessary for all affected parties to receive identical 

modifications, and concessions asked of various labor groups may reflect differences in 

the groups’ wages and benefit levels.52  It is also appropriate for a court to consider a 

group’s prepetition cost reductions in determining whether that group would “shoulder a 

proportional” share of the debtor’s proposed cost reductions.53 

Because it is often difficult to compare the differing sacrifices of parties in 

interest, courts apply a flexible approach in determining what constitutes “fair and 

equitable treatment.”54  Thus, a debtor can meet the fair and equitable requirement of 

Section 1113 by showing that its proposal treats the union fairly when compared with the 

burden imposed on other parties by the debtor’s additional cost-cutting measures and the 

Chapter 11 process generally.55 

After the requirements of Section 1113(b) are met, Section 1113(c)(2) conditions 

the rejection of a collective bargaining agreement on a union’s refusal to accept a 

debtor’s proposal “without good cause.”  Although “good cause” is not defined in the 

Bankruptcy Code, it is closely related to the requirements of Section 1113(b)(1) 
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described above, as well as the requirement under Section 1113(b)(2) that the parties 

negotiate in good faith. 

In terms of Section 1113, the burden on the parties to negotiate is best analyzed 

under Section 1113(c)(2), which permits rejection of the agreement only if the union has 

rejected the debtor’s proposal without good cause.  If the union seeks to negotiate 

compromises that meet its needs while preserving the debtor’s required savings, it would 

be unlikely that its rejection of the proposal could be found to be lacking good cause.  If, 

on the other hand, the union refuses to compromise, it is as unlikely it could be found to 

have acted with good cause.56   

The “good cause” and good faith requirements have been held to preclude a 

debtor from simply offering a “take it or leave it” proposal.57  A union may also argue 

that any part of a proposal was “included by the employer in bad faith, in an attempt to 

stalemate negotiations and allow it to obtain outright rejection rather than a negotiated 

compromise.”58  However, depending on the facts of the case, a debtor may not be 

obligated to reduce the total amount of cost savings requested in its original proposal to 

demonstrate good faith.59 

Once a debtor establishes that the proposal is necessary, fair and in good faith, the 

union must produce sufficient evidence to justify its refusal to accept the debtor’s 

proposal.60  If a union demands provisions that are not economically feasible and offers 

no alternatives that would permit the debtor to reorganize, the court will find that the 

union acted without good cause.61 

The final requirement, under Section 11113(c)(3), is that the balance of the 

equities must clearly favor rejection of the agreement.  Congress adopted this 
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requirement as a codification of that portion of Bildisco that established an equitable 

standard for rejection of a collective bargaining agreement.62  The Second Circuit has 

directed courts to look at the following factors to determine whether the balance of the 

equities clearly favors rejection: 

1)  the likelihood and consequences of liquidation if rejection is not permitted; 

2) the likely reduction in the value of creditors’ claims if the bargaining 

agreement remains in force; 

3) the likelihood and consequences of a strike if the bargaining agreement is 

voided; 

4) the possibility and likely effect of any employee claims for breach of contract 

if rejection is approved; 

5) the cost-spreading abilities of the various parties, taking into account the 

number of employees covered by the bargaining agreement and how various 

employees’ wages and benefits compare to those of others in the industry; and  

6) the good or bad faith of the parties in dealing with the debtor’s financial 

dilemma.63  

Each of these factors should be viewed in context of a debtor’s attempts to 

reorganize.  As the Supreme Court stated in Bildisco, bankruptcy courts “must focus on 

the ultimate goal of Chapter 11 …. The Bankruptcy Code does not authorize 

freewheeling consideration of every conceivable equity, but rather only how the equities 

relate to the success of the reorganization.”64  It has also been stated that while a court 

must focus on the long-term health of the debtor when balancing the equities, it must also 
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consider the employees affected by the debtor’s proposed modifications and the policies 

of collective bargaining under labor law.65   

 As aforestated, and now as so clearly exposited in the preceding pages, Section 

1113 is highly nuanced, and much case law has been devoted to exploring and refining its 

contours.  Yet with all that, it took the recent travails of the tumultuous airline 

bankruptcies to bring the statute into sharp relief.  Below we will turn to our first instance 

of its new and sometimes agonizing growth.   

Delta: Section 1113 In Action 

 A recent example of Section 1113 at work is found in In re Delta Airlines,66 and 

concerns subsidiary Comair, Inc.’s second attempt to reject its CBA and impose cost-

savings measures upon its unionized workforce.  Comair, a commuter/feeder airline 

subsidiary of the larger Delta, had already been rebuffed once, and told by the bankruptcy 

judge to return to the bargaining table with its union.67 

In brief, during the months of May and June, 2006, the airline and its flight 

attendants’ union did precisely that, trading proposals and counterproposals across the 

table, with Comair targeting a cost reduction of $8.9 million, while the union endeavored 

to yield those savings only by changes to work rules and benefits, but not via a reduction 

of wages.   

Despite obvious bona fide efforts, the two sides eventually stalemated when the 

union rejected the debtor’s final proposal in mid-June.68  When the parties deadlocked, 

Comair’s proposal would have saved it approximately $8 million in labor costs, while the 

union’s final proposal was valued at a little over $6 million in savings for the debtor.69 
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 Bankruptcy Judge Adlai Hardin succinctly set out the principal issues dividing the 

parties.70  While these diverse points included wages, 401(k) plan contributions, and the 

possible reopening of the CBA at a future date,71 the major bone of contention remained 

the airline’s demand for a change in work rules that represented over $1.5 million in 

savings, according to Comair.72 

 The court then set about the task of applying the statute to the instant situation.  

First up was the matter of the necessity of these proposed changes to the debtor’s 

reorganization.  Judge Hardin did not hesitate to find Comair’s flight attendants enjoyed 

the highest wages, the least productive work rules, and the best retirement benefits when 

compared to a dozen of its peers in the regional airline sector.   

The evidence “dramatically illustrated” the competitive disadvantage burdening 

this debtor.73  Equally so, Comair’s inability to compete for feeder business from the 

major carriers, even its own parent Delta, was also painfully apparent.74  “There can be 

no doubt,” said Judge Hardin, that the reduction of such labor costs was absolutely 

necessary for the debtor to successfully reorganize.75 

 Next, the court asked if the parties had conferred in good faith?  Examining the 

debtor’s various modifications in position to bring it closer to the union’s demands, the 

court found those negotiations “certainly sufficient” to meet the statutory edict.76  To be 

sure, Comair’s refusal to accede to certain of the flight attendants’ demands did not in the 

least diminish its already established good faith, since its decision not to capitulate was 

based upon sound economic and business reasons.77 

 Did the debtor’s proposal treat all sides fairly and equitably?  Yes, it did, ruled 

Judge Hardin.78  As proof of that, the airline had moved substantially away from its 
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opening demands for cost savings, and “worked creatively with the [u]nion” to achieve 

its cost-cutting goals via work rule changes “affecting the least number of flight 

attendants… [with] the least effect” upon their membership.79   

Indeed, even Comair’s modified proposal would leave that group of employees at 

a pay scale and with work rules “materially higher and more benefit” that their peers at 

competing regional carriers.80  Thus, having proposed changes that would minimize and 

in fact spread the pain at the airline, the court found the fair and equitable parameter 

easily met.81 

 The fourth part of Section 1113’s multiprong test calls for an inquiry as to 

whether or not the union lacked good cause to reject the debtor’s proposed 

modification.82  As before, Judge Hardin found in favor of the airline and against its 

workers.  The court noted that the debtor’s proposed modifications to the existing CBA 

were both necessary to permit a reorganization and fair and equitable when compared to 

the airline’s terms with all of its other labor constituencies.83   

Second, the union lacked good reason to reject what the debtor proposed.  In 

particular, the flight attendants intransigence on refusing to change certain work rules 

foreclosed a finding that they acted in good faith.  Quite to the contrary, the union’s 

inflexibility on a modification that would in truth impact “only 77 out of approximately 

970 flight attendants” could not be justified, said Judge Hardin.84 

Finally, did the balancing of the equities here justify the statutory rejection of this 

labor accord?85  “[B]eyond doubt,” declared Judge Hardin, a “material reduction in 

Comair’s flight attendant costs is essential” for this debtor to emerge from bankruptcy.  

An “extraordinary competitive regional airline market” made these changes imperative, 
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held the court.86  Ironically, noted Judge Hardin, if the union had accepted the carrier’s 

earlier proposal, its pay scale and work rules would still have ranked Comair’s flight 

attendants well above their peers in the airline labor market.87 

 Thus finding Section 1113 met in each and every one of its aspects, the court 

authorized the rejection of the existing CBA, and the imposition of the new wage levels 

and work rules sought by the debtor airline.88  And thus ends one of the last year’s 

landmarks of Section 1113 in action.   

 But when all is considered, Delta was merely prologue to an eventful year, as the 

Bankruptcy Code and the federal laws of labor were to collide again and again in the 

many airline reorganizations of months past.  Ironically, it is Northwest Air Lines, which 

filed for Chapter 11 the same day as Delta, which provided the greatest drama in this 

arena.     

Unrest At Northwest 

 The recent and ongoing Chapter 11 of Northwest Air Lines garnered much public 

attention over the past year, including an outlet in the Minnesota federal court case 

captioned Association of Flight Attendants-CWA v. Mesaba Aviation, Inc.89 For you see 

Mesaba was and still is a regional airline that links numerous outlying airports in the 

American Midwest with NWA’s three hubs in the Twin Cities (Minneapolis /St. Paul), 

Detroit, and Memphis, respectively.90  And like so many carriers in the 21st Century, it 

succumbed to bankruptcy, and then sought to use the provisions of Chapter 11 to free 

itself from burdensome labor contracts.91 

 The Mesaba opinion opens in an extraordinary fashion.  District Judge Davis 

powerfully declares that this case shall greatly affect many lives, specifically airline 
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industry professionals with years of service to their calling, some of whom will become 

unemployed or underpaid.  Why?  Because this debtor seeks court approval to restructure 

its union contracts.  And this “joyless task to participate in the undoing of hard-fought 

labor agreements” falls to this federal court.92 

 District Judge Davis’ candor matched his strength when he further declared that 

“[b]ankruptcy law is draconian to labor unions.”93  The Mesaba court reeled off the 

names of troubled airlines that have recently sought refuge in Chapter 11: Aloha, ATA, 

Comair, Delta, Esa, Hawaiian, Independence, NWA, United and U.S. Airways.  “The 

results are disastrous for labor.”   

Judge Davis notes the many instances of double-digit wage cuts, all court 

authorized, as carriers fight to survive, and unions battle to keep jobs, let alone wages.94  

An ugly picture, to be sure, but nonetheless one accurately portrayed by this court.  

Against this dismal backdrop, the Mesaba court turned to the case at bar.95   

 Filling in the remaining factual details, the court noted that NWA owned over one 

quarter of the debtor’s common stock, and had veto power over the choice of the regional 

carrier’s CEO.  For the last decade, Mesaba has been a feeder airline exclusively for 

NWA.  The two carriers were inextricably linked, not only by this common ownership, 

but other contractual commitments, principally an arrangement that dictated the size of 

the regional carrier’s fleet, the financing of which relied, upon at least in part, capital 

provided by the larger carrier.96 

 Post-9/11, Mesaba suffered along with the rest of the industry.  When NWA filed 

for bankruptcy in September, 2005, the loss of its key financial backer forced Mesaba 

into Chapter 11 less than a month later.97 
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 The debtor faced a grim reality: to emerge from Chapter 11, it would have to cut 

its fleet by about half, and shave off over $17 million in labor costs.  Thus, it had no 

choice but to exercise the final option of Section 1113, and pursue the restructing or even 

outright rejection of its labor accords.98   

In early December, 2005, the debtor made overtures to its three key unions --- the 

pilots, the flight attendants, and the mechanics  --- to replace the existing CBAs.99  An 

agreement could not be reached.  Mesaba then moved for an outright rejection of its labor 

contracts, but was at first rebuffed by the bankruptcy judge for not bargaining in good 

faith.100   

The debtor addressed these concerns, updated the information it provided to the 

unions, and after they still could not agree, renewed the contract rejection motion.101  

This time, however, the bankruptcy court agreed with the airline, found it had met the 

statutory prerequisites, and ordered the existing labor accords rejected.  This appeal 

followed.102 

 Judge Davis now began his task of appellate review of that lower court decision, 

under the twin rubrics of searching factual finding for clear error and conclusions of law 

de novo.103 

 The Mesaba court articulated a nine-point test whereby a debtor may reject its 

labor contracts.104  District Judge Davis said the bankruptcy court shall allow rejection 

only if a Chapter 11 debtor meets nine requirements: 

1) The debtor in possession must make a proposal to the union to modify the 

collective bargaining agreement. 
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2) The proposal must be based on the most complete and reliable information 

available at the time of the proposal. 

3) The proposed modifications must be necessary to permit the reorganization of 

the debtor. 

4) The proposed modifications must assure that all creditors, the debtor, and all 

of the affected parties are treated fairly and equitably. 

5) The debtor must provide to the union such relevant information as is 

necessary to evaluate the proposal. 

6) Between the time of the making of the proposal and the time of the hearing an 

approval of the rejection of the existing collective bargaining agreement, the 

debtor must meet at reasonable times with the union. 

7) At the meetings the debtor must confer in good faith in attempting to reach 

mutually satisfactory modifications of the collective bargaining agreement. 

8) The union must have refused to accept the proposal without good cause. 

9) The balance of the equities must clearly favor rejection of the collective 

bargaining agreement.105 

Not only are these elements numerous, said the Mesaba court, the debtor must 

persuade on all of them by a preponderance of the evidence.106 

 Judge Davis now asked the first key question:  had the airline proved the nmeed 

for its rejection of the labor accords?107  On that point, Mesaba acknowledged that its 

home Eighth Circuit had not addressed the issue.   

However, the Second Circuit had earlier held that necessity is proven when the 

debtor demonstrates that its proposal is made in good faith, and is comprised of 
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necessary, but not absolutely minimal, changes needed to successfully exit Chapter 11.108  

It is a given that necessity is weighted with a view towards the debtor’s future as a 

financially sound entity.109  In contradistinction, the Third Circuit had previously defined 

“necessity” more narrowly, finding it contemplated only the modifications immediately 

needed to restore the debtor to financial stability, per force eschewing the long term 

picture.110   

The Mesaba court squarely aligned itself with “the more flexible standard” of the 

Second Circuit, ostensibly also the majority view.111  District Judge Davis found greater 

wisdom in a yardstick that looked beyond the here and now and to the future, implicitly 

an approval more consistent with the overriding goal of Section 1113 to contribute to 

successful, not just short-term, reorganizations.112 

 Turning now to measure the debtor’s alleged need to reject its CBA against this 

standard,113 the Mesaba court first parsed the airline’s factual arguments for necessity.  

District Judge Davis agreed that the investors whose capital was needed to pull the debtor 

out of bankruptcy would place emphasis on the airline’s operating margin.  Operating 

margins are an important part of the mix of information that investors use when deciding 

to risk their capital.   Therefore, presenting a viable operating margin was a necessity for 

this debtor.114 

 As to the size of that margin, the unions countered that Mesaba’s desire for an 8% 

operating margin was not justified.  The court disagreed.  Based upon much expert 

testimony, Judge Davis found ample support that the size of the margin the carrier sought 

was a necessity for it to emerge from Chapter 11, attract financing and new capital, and to 

be competitive with its peers.115   
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And to achieve that operating margin, the labor cost cuts the airline petitioned for 

were a necessity.116  Indeed, because the smaller airline’s very survival depended upon its 

business with the larger NWA, achieving that cost saving target was even more of an 

imperative.117 

Acknowledging the complexity of Section 1113, District Judge Davis now 

analyzed if the debtor had met these prerequisites.  To be sure, the process was 

characterized by the bankruptcy judge as, among other things, messy, frustrating, frantic, 

and ardous.   

Nevertheless, that notice of the reality of the contentiousness of such proceedings 

did not diminish the creation by the court below of a detailed factual record, said the 

Mesaba court.  Thus, Judge Davis found no clear error.118 

 More to the point, did the airline provide the most complete and reliable data 

available to the union for its deliberations?  Yes, it did, declared Mesaba.119   

Judge Davis opined that information given by management to labor in the Section 

1113 process need not be perfect; it simply needs to be as honest and current as possible.  

Moreover, in the instant case, the debtor’s updating of the information provided 

decidedly tipped the balance in its favor.120 

 Given that Section 1113 demands the two sides meet in good faith, the district 

court addressed this requirement next.121  Again, while acknowledging the airline’s 

compliance with the statute was not exactly perfect, District Judge Davis pragmatically 

noted that the debtor met with the mechanics’ union at least 16 times, with the flight 

attendants’ representatives nearly two dozen times, and with the pilots “at least 40 

times.”122  It was unlikely that additional meeting would have yielded a different result, 
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said the court.  Thus, the debtor fulfilled the statutory mandate to meet and confer in good 

faith.123 

 Nevertheless, the Mesaba court’s discussion of the good faith requirement was 

marred by one additional matter---“snap-back” provisions.  In labor accords, such a  

contractual stipulation, as the name suggests, requires that wages reduced today will 

“snap-back” to higher, historical levels, at such times that the employer returns to 

profitability.  Where snap-backs fit into the matrix of Section 1113 is, however, confused 

at best.   

It has been held that a debtor is not always required to include a snap-back 

provision in its Section 1113 proposals.124  However, “[s]nap-back provisions in 

modification proposals are favored because they ensure that once a company is profitable 

enough for successful reorganization, further profits not ‘necessary’ for reorganization 

are returned to the employees, who made the concessions.”125   

The Mesaba court did not decide if the airline was required to include snap-backs 

in its proposals; it is possible the absence of snap-backs might be justified.  However, the 

court noted that inclusion of snap-backs would be a large step towards reaching mutual 

agreement and cultivating trust with the unions.  The court was certain that Mesaba’s 

upper management will not give up the possibility of increasing their compensation in the 

event that Mesaba’s recovery is more profitable than expected.126  Thus, the matter was 

left more or less unresolved by the district court.   

 The “fair and equitable treatment” of all parties was the next parameter to be 

judged by the court in deciding if the debtor should be allowed to modify its labor 

accords.127  This proviso is driven by the policy of an equal sharing of the burden of 
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reorganization among all concerned.128  This analysis per force requires an examination 

of the impact upon management and creditors, for it is true that a debtor cannot demand 

concessions of its unionized work force without simultaneous sacrifices by its 

management, shareholders, and creditors.129 

In that regard, District Judge Davis found the debtor had acted fairly and 

equitably in extracting concessions from every corner of labor, management, vendors and 

creditors, but with one notable exception.  The airline had not adduced evidence of the 

impact, if any, upon its parent holding company, a entity in fact 27.5% owned by 

NWA.130 Mesaba bears the burden of proof, by a preponderance of the evidence, Judge 

Davis reminds, of demonstrating that its parent company was accorded similar 

treatment.131 

 Certainly, the court found merit in the debtor’s response that it was difficult to 

measure the impact of its proposals upon its corporate parent.  And Judge Davis 

stipulated that a debtor need not address how every conceivable party is affected by a 

Section 1113 proposal.   

Notwithstanding, the Mesaba court held that the debtor “had the obligation to at 

least address the effects of reorganization on all relevant constituencies,” including its 

parent company.132  Because the NWA-dominated parent of this debtor was “a major 

player in this bankruptcy,” District Judge Davis ordered a remand to the bankruptcy court 

on this discrete point.133 

 Next, the unions argued that they had good cause to reject the debtors’ demands 

to modify their CBAs, a point upon which if they prevailed, the airline would be denied 

Section 1113 relief.  Here the district court held for the debtor.  The airline had 
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substantively demonstrated its dire need for wage concessions to avoid liquidation, and 

coupled with its adherence to the statute’s procedural edicts, Judge Davis declared that 

the unions lacked good cause to refuse the debtor’s demands.134 

 Finally, the Mesaba court was called upon to balance the equities, to ascertain if 

such a balancing favored rejection of the CBAs.  Judge Davis ruled that they did.  If the 

relief requested by the debtor was not granted, dire consequences would follow, 

including, but not limited to, the liquidation of the airline and the attendant loss of 

everyone’s job and the loss of value to creditors.  Indeed, this strong likelihood of 

liquidation far outweighed the threat of a strike if the debtor obtained what it wanted.135 

 So in conclusion, upon the salient points that the debtor did not adequately 

explain the fair and equitable treatment of its corporate parent if its labor accords were 

rejected, and the role of contractual “snap-backs” in assessing the fair and equitable 

requirement for negotiations, District Judge Davis remanded to the bankruptcy court for 

further proceedings on those limited issues, but nonetheless affirmed as correct all the 

other multitudinous points allowing the airline to reject is CBAs pursuant to Section 

1113.136   

 In total, Mesaba answered a great many questions as to the proper conduct of 

Section 1113 negotiations in the context of an airline Chapter 11.  It stands as an 

important milestone in that developing jurisprudence.   

Mesaba’s Epilogue 

 This aforediscussed remand to the bankruptcy court bears some brief mention.  At 

the end of the day, in what we shall call Mesaba II,137 Chief Bankruptcy Judge Gregory 

F. Kishel essentially vacated his prior Section 1113 order, and placed the onus upon the 
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debtor as to the next step, be it withdrawal of its motion, settlement or a fresh decision on 

new evidence.138   

In particular, the bankruptcy court noted its power to reopen the proceedings, and 

take in further evidence, in light of the higher court’s instructions on the remand.139  

Chief Bankruptcy Judge Kishel made the candid observation that the instant case labored 

under a “highly-tensioned dynamic” of otherwise “mainstream labor negotiations… 

played out concurrently against a pitched adversarial process of litigation.”140  Given 

these dark clouds overshadowing any future deliberations, the court thought it best to 

leave it to the airline as to how it wished to press its case before the bench.141 

Yet Mesaba II made other cogent observations germane to our analysis.  Zeroing 

in on the role of the “snap-back” demands in the negotiations, one of only two issues 

upon which the district court reversed and remanded, Chief Bankruptcy Judge Kishel 

rightly declared “there is precious little case-law development” as to the statutory fair and 

equitable requirements vis-à-vis snap-backs, “and essentially none” as to the good faith 

bargaining mandate of Section 1113 and that contractual device.142 

 Mesaba II reminds that the unions demanded snap-backs, the debtor flatly 

refused, citing, inter alia, its uncertain future, and the unions, in turn, decided that 

obstinacy was proof of a failure by the airline to bargain in good faith.  The bankruptcy 

court now carefully pointed out that Mesaba did not rule that snap-backs had to be 

negotiated by the debtor to fulfill its statutory requirement of good faith; rather, the 

district judge remanded because of a lack of factual development over the issue.143 

With an insightful foray into the art of negotiation, Chief Bankruptcy Judge 

Kishel made no definitive ruling, but did sketch out a roadmap for this case and others:  
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Perhaps they would be an element for the unions to surrender in 

exchange for some other sort of benefit, perhaps they were to be 

granted by the debtor in one variant as a harmless “hollow promise” 

with symbolic significance alone.  Judge Davis expressly left it open 

to the debtor to better prove that inclusion of snap-backs in a 

concessionary package would truly jeopardize its future financial 

stability, in some appropriate context on remand.  But he also 

expected the debtor to accept their presence as one chit at play in 

comprehensive bargaining, not to reject them out of hand, and to 

show that a refusal to include them by the end of bargaining under 

Section 1113 was substantially justified by their lack of utility in 

reorganization.  Clearly, he left food for thought for the debtor and the 

unions alike on the issue, with the results to be put into application in 

both bargaining and any renewed presentation to this Court.144 

 Mesaba II now turned to the only other point raised by the remand, that being 

consideration of any Section 1113 rejection upon the debtor’s parent holding company.145  

The bankruptcy court interpreted its instructions from the district judge as a mandate to 

explore what, if anything, the debtor intended to do with the equity stake owned by its 

ultimate parent, the equally bankrupt NWA.146 

 The Mesaba II court acknowledged that NWA could indirectly benefit from its 

affiliate’s rejection of its union contracts, an outcome antithetical to Section 1113’s 

requirement to “share the pain” among all constituencies, debtor, employees, creditors, 

and owners alike.147  Yet in a stinging rebuke, Chief Bankruptcy Judge Kishel criticized 
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the unions for being obtuse on the argument of the initial hearings, characterizing their 

approach as making a “hot but unilluminating original objection.”148  No matter, 

indicated the court, for now that it had shared its perspective as to the direction further 

proceedings on this remand should take, Mesaba II again squarely put the ball in the 

debtor’s hand as to the next step to be taken.149   

 While Mesaba II can by no means be called determinative, it did illuminate the 

snap-back controversy, something that clearly required more case law development.  

Furthermore, by highlighting the need of the debtor subsidiary to “share the pain” with its 

equally insolvent parent, the resultant holding properly emphasized that the intricacies of 

interlocking bankruptcies between corporate affiliates need to be fully exposed to the 

light of day; for without such exposure, critical determinations as to their collective path 

out of Chapter 11 cannot be justly made.  Yet even with all this past, it was but another 

steppingstone to the true watershed case of the last year, to which we now turn.   

MidAir Collision: 
Northwest, Section 1113 
And Federal Labor Law 

 
 It has been the author’s custom, in the several years of contributing to this erudite 

Survey, to discuss last (but certainly not least!) the singular case with the most profound 

impact over the last year upon the selected topic.  This year, that is easily accomplished, 

for what follows is not merely a case of first impression, it is the initial foray into a 

domain untouched in bankruptcy jurisprudence for over twenty-five years.  Add to the 

mixture the high public profile and, finally, the vast implications for two distinct bodies 

of federal law, and we have a truly fitting capstone for our annual contribution. 
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 This new landmark is Northwest Airlines Corp. v. Association of Flight 

Attendants (In re Northwest Airlines Corp.),150 a decision of the Southern District of New 

York arising when its bankruptcy court denied the debtor’s request for a preliminary 

injunction to prevent an employee strike, on the grounds of lack of jurisdiction.151“The 

central question” thereby became whether the bankruptcy judge erred in determining that 

he lacked the jurisdiction to enjoin a labor strike.  “Specifically” declared District Judge 

Victor Marrero, the key issue was whether, following a rejection of a collective 

bargaining agreement in accord with the Bankruptcy Code, could an insolvent carrier 

seek to enjoin a union from striking in response to such rejection, or would such an 

injunction be barred by federal labor law.  The court held that such an injunction may 

issue, and accordingly reversed and remanded to the bankruptcy court below.152 

 District Judge Marrero introduced his decision by providing valuable context.  He 

noted the extensive public attention, the numerous amici curiae, and the press coverage153 

drawn by the expectation that this case would significantly impact both labor and 

bankruptcy law by setting a precedent where none had previously existed.  This was so 

because the instant controversy fell precisely at the four corners where the same number 

of federal statutory schemes intersected; the Railway Labor Act (the “RLA”), the  Norris-

LaGuardia Act (the “NLGA”), the National Labor Relations Act (the “NLRA”), and the 

Bankruptcy Code (the “Code”).   

For decades, these laws have worked, sometimes separately and sometimes in 

harmonious co-existence, to regulate the management/labor relationship and keep 

America working.  “From time to time, however,… some actual and potential conflicts” 

arise when these distinct bodies of law collide.154While legislative tension and conflicting 
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public policies are certainly not unknown, this four-way intersection, “presents unique 

challenges,” said Judge Marrero.155 

 Notwithstanding such clashes between statutes, the court’s obligation was clear; 

to read the involved laws as a whole, accommodate each as much as possible, to give 

each effect, and allow them “to co-exist insofar as they are not irreparably at odds.”156  

This precept, Judge Marrero opined, was all the more important because Congress, “in 

legislating in the same subject at different times and for different reasons,” evinced a 

careful judgment to promulgate an integrated structure of federal labor law.  Much like 

our entire system of government, this individual field is comprised of distinct parts that 

function within their own domain.   

Yet, notwithstanding each one’s distinctiveness, they occupy common ground and 

support each other, as well as the whole scheme.  To ignore this mutuality would be 

error, said the court.  Put another way, Judge Marrero found the divergent views of the 

parties, and to some extent the bankruptcy court below, were troublesome because they 

all offered two-dimensional solutions to three-dimensional problems.157 

 But there was yet another telling point that would shape this court’s analysis; the 

“exceptional recognition” federal lawmakers have given to the importance of the nation’s 

interstate transportation system, particularly railroads and airlines.  These carriers play a 

vital role in America’s economy, national security, and overall welfare, and there is an 

“abiding public interest” in maintaining these systems free from labor strife.158  This, in 

turn, requires a course of statutory interpretation that reconciles conflicting laws, while 

avoiding absurd anomalies.159 
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Now, in the first hints of the direction in which it was heading, the court went on 

to say it would be ironic indeed to conclude that a debtor’s “lawful resort” to the 

Bankruptcy Code would put an end to statutory mandates aimed at fostering labor peace, 

and trigger a labor strike “that could spell doom by liquidation.”160  A more sensible 

interpretation would view these diverse laws as bringing about a process of peaceful 

negotiation to resolve labor unrest among common carriers, rather then grant a 

“premature license to engage in open industrial hostilities.”   

To be precise, said Judge Marrero, the relevant laws should be construed as a 

whole “to prescribe an coherent scheme for…railroad and airline industries” that would 

maintain operations, “keep the disputants at the negotiating table,” and postpone an 

impasse.  The preservation of collective bargaining procedures is clearly what Congress 

envisioned in this design, and the court was set upon accommodating that legislative 

goal.  This course would eventually lead to granting the debtor the injunctive relief it 

sought, as a entitlement under the numerous laws at issue and the instant factual 

setting.161  As for the latter, the opinion turned next to that discussion. 

 The facts begin with Northwest Airlines Corporation (“NWA”) filing for Chapter 

11 in September, 2005.  The debtor soon pursued the rejection of its various labor 

contracts with six different unions.  The Association of Flight Attendants and its 

predecessor (the “AFA”) represented that segment of the airline’s work force.  Attempts 

at a consensual restructuring of the AFA contract failed, so in July, 2006, NWA obtained 

the formal abrogation of the accord, pursuant to Section 1113 of the Bankruptcy Code.162     

In granting the relief requested, the bankruptcy court found the rejection was necessary to 
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permit the debtor to reorganize, and all other statutory preconditions were met.  The order 

granting the Section 1113 relief was never appealed.163 

 But rather than exercise its right to take immediate action and force new labor 

terms upon the flight attendants, NWA stayed at the bargaining table, and continued 

negotiating with the union to consensually modify the old collective bargaining 

agreement (the “CBA”).  Notwithstanding these efforts, the union membership twice 

voted down a modified contract.  Believing it now had no choice, NWA now exercised 

its Section 1113 rights, and imposed the new contract terms.  The same day the union 

declared its intention to strike and otherwise engage in actions aired at disrupting the 

airline’s operations.164 

 The debtor reacted swiftly.  The next day, NWA moved for injunctive relief 

prohibiting any strike or job action by the union.  While the bankruptcy court denied the 

motion, it did recognize the peril the airline would be put in if a strike were to occur.  The 

airline’s Chapter 11 would be jeopardized, and NWA might be forced to liquidate.  The 

public interest in a sound and reliable transportation system was also threatened by any 

labor strife.165  An expedited appeal followed.166 

As aforenoted, four distinct federal laws vectored in to create the instant 

controversy.  The NWA court took each in turn.  First, the RLA.167 

 Historically, the RLA was enacted in 1926, after decades of labor unrest in the rail 

industry had proven the ineffectivensss of earlier law.168  Ten years later, it was amended 

to bring the nascent airline industry within its purview, forever linking labor relations 

within these two modes of transportation under the same statutory umbrella.169 
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The paramount purpose of the RLA, as expressed in the statute, is to avoid any 

interruption to commerce or to the operation of any carrier engaged therein.170  In 

succinct terms, as acknowledged by the courts, the “primary goal” of the RLA is “to 

settle strikes and avoid interruption to commerce.”171 

The key to achieving these lofty objective was codified at what the NWA court 

called Section 2 (First) of the RLA.172  This proviso imposes a duty upon carriers and 

employees to exert all reasonable efforts to reach accords upon pay and work conditions, 

and settle all labor disputes so as “to avoid any interruption to commerce or to the 

operations of any carrier.”173  The Supreme Court has characterized Section 2 (First) as 

the very soul of the RLA,174 and the high Court has further pronounced its powerful legal 

mandate must be enforced by an appropriate means developed sui generis, including, if 

necessary, by injunction.175 

As to the law’s mechanics, the RLA calls for “a lengthy process of bargaining and 

mediation” under the auspices of the National Mediation Board (the “NMB”),176 and 

creates an elaborate machinery comprised of notices, negotiation and bargaining, 

mediation, voluntary binding arbitration, “cooling off” periods, and even the possibility 

of Presidential intervention.177  And while this multitude of remedies are being exhausted, 

the federal statute still imposes a stringent obligation upon both employers and 

employees to make all reasonable efforts to negotiate, “and to refrain from altering the 

‘status quo’ by resorting to self-help,” i.e., a strike or job action by workers or a lockout 

or similar move by management.178 

Judge Marrero echoed the Supreme Court’s mantra that the rigors of this process 

subjects both sides of a major labor dispute to an unending cycle of negotiations, 
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mediation, arbitration, and conciliations, deliberately long and drawn out, the obvious 

purpose to let cooler heads prevail and reach an agreement.  This interminable process 

has yet another goal --- to deny parties access to self-help, since that avenue is forbidden 

to them until the inexhaustible is in fact exhausted.179 

Thus, the NWA court summarized the three linchpins of the RLA, as follows: a) 

the law’s paramount goal is to resolve labor strife without disrupting commerce; b) self-

help is strictly prohibited until the myriad of endless procedures are exhausted; and c) the 

NMB, a neutral yet ostensibly the watchdog of the public interest, plays a “vital role” 

here.180  Notably, in the case at bar there was no dispute that the airline and the flight 

attendants were immersed in the interminable statutory process when the AFA threatened 

to unleash CHAOS.181 

 Next up for discussion was the NLGA, enacted in 1932.  At base, this law 

deprives federal courts of the jurisdiction to enjoin the activity of labor unions,182 

specifically by prohibiting the issuance of restraining orders or injunctions, be they 

temporary or permanent in scope.183  Broadly, the NLGA is aimed to prevent the abuse of 

injunctive remedies in labor disputes, in order to forestall judicial interference with the 

natural dynamics of labor and management interplay.184  Nonetheless, this sweeping 

impediment does not necessarily bar injunctive relief granted to aid in the enforcement of 

other labor laws and other such limited circumstances.185   

 Third, Judge Marrerro turned to parse the NLRA, as enacted in 1935, and the 

junior of three statutory schemes discussed so far.186  In the main, the NLRA expressly 

protects the rights of employees to strike in certain industries.187  Of crucial note, the 

NWA court found the NLRA to be of minimal importance, because “the RLA, not the 
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NLRA, governs railways and airlines and establishes a lengthy and entirely separate 

dispute mechanism for those industries.”188 

 Finally, the NWA court arrived at the last of this quartet of intersecting federal 

law, that of course being the Bankruptcy Code.  With laser-like precision, the court 

focused on the only two bankruptcy attributes relevant to the instant controversy. 

 First, there was the paradigm of Chapter 11. “[T]he fundamental purpose of 

reorganization is to prevent a debtor from going into liquidation, with an attendant loss of 

jobs and possible misuse of economic resources.”189  Appropriately enough, this 

cornerstone of the modern Code came from the landmark Bildisco case, which begat 

Section 1113 of the Code,190 the second aspect of bankruptcy law so critical to this case. 

 Reviewing its history, Judge Marrero reminds us that Section 1113 was legislated 

in 1984, less than five months after and quite truly in response to the Supreme Court’s 

holding in Bildisco permitting the wholesale abrogation of labor contracts as executory 

contracts.191   

Section 1113, which applies to airline labor contracts (but not railroad accords),192 

codified “a more stringent standard” to be met before a Chapter 11 debtor could abrogate 

a troublesome collective bargaining agreement.  While the AFA had never contended that 

the debtor had failed to fulfill Section 1113 in any respect, Judge Marrero correctly 

decided that further explication of the statute would be most helpful in understanding 

how all had arrived at the present day.193 

 Any attempt to cast aside a labor contract pursuant to Section 1113 requires three 

preconditions, said the NWA court.  One, the debtor may only propose to modify an 

existing accord to the extent necessary to foster a successful reorganization and such 
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changes treat all so affected fairly and equitably.  Two, the affected labor union must 

have refused to accept the modifications the debtor has proposed, but lacked good cause 

behind its refusal.  Three, the equities clearly favor the rejection of the pact.194  To be 

sure, the debtor cannot act unless and until the bankruptcy court approves the sought-after 

rejection.195 

 Yet, there is even more in the statute to protect the sanctity of a collective 

bargaining agreement, and save it from unnecessary or unjust manipulation.  Section 

1113 burdens the debtor by compelling it to first make its proposal for change to the 

union, and provide necessary information to the union so it might fairly evaluate what is 

on the table.196  But disclosure, no matter how fulsome, is not enough.  The proposed step 

is followed by a requirement that the debtor “confer in good faith” with the union in order 

to reach mutually satisfactory amendments to the CBA.197  Quite naturally, a hearing 

bringing together all interested parties must then be held.198  Then, and only then, may the 

bankruptcy judge lawfully enter an order approving the rejection of a labor contract in a 

Chapter 11 case.199 

And now with the statutes laid out for all to see, Judge Marrero focused on what 

truly made NWA so controversial and so public --- a complete lack of guiding precedent.  

Neither the parties nor the district court’s own research could locate a precedent “directly 

on point, that squarely addresses the intersection of all four statutes in the precise factual 

posture” of this case.200  Put simply, no prior case ever resolved whether or not debtor 

and union covered by the RLA might strike subsequent to a Section 1113 rejection of a 

CBA.201 
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 To be sure, said the court, some nonbankruptcy cases addressed the enjoining of a 

strike in a RLA context, despite the anti-injunction restraints of the NLGA.202  Other 

courts have confronted NLRA cases and requests for injunctions therein, but those 

matters never implicated the RLA.203 

 Such distinctions were not lost upon the NWA court.  Judge Marrero forcefully 

declared “these cases may implicate a different set of policy concerns than those 

embodied in the RLA.”204  Indeed, the court took time to thoroughly canvas the 

precedents that did exist, yet carefully exposited each one to amply demonstrate why 

each did not truly answer the dilemma posed on the instant appeal.205  And that is why, 

just like the bankruptcy judge below, District Judge Marrero plainly and correctly 

declared this was case of first impression.206 

 District Judge Marrero posited the first issue before him to be as follows: “[t]he 

[c]ourt must examine when, under these interrelated statutory schemes, a resort to self-

help in a labor dispute subject to the RLA would be allowed,” “self-help” of course being 

a labor strike or similar action, as in fact contemplated by the AFA with its CHAOS 

strategy in the instant case.207 

 As a general matter, the NWA court found self-help available only if and when 

the virtually endless bargaining procedures called for by the labor statute were fully 

exhausted.208  Equally so, said the court, self-help is forbidden prior to said exhaustion of 

the bargaining process, and any attempt to upset the status quo by either side may be 

enjoined.209 

 The flight attendants here had argued that a unilateral change to the status quo by 

one side would automatically terminate the intricate statutory bargaining procedures, 
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thereby freeing the other side to engage in self-help.  Judge Marrero thought this point 

merited some examination, primarily because some Supreme Court precedent suggested 

that if one side to a RLA labor dispute departed from the status quo, the opposite side was 

free to respond in kind.210 

However, the NWA court refused to take such language out of context, for in fact, 

in that prior case, the employer was indeed enjoined from changing the status quo, as the 

railroad’s call to restrain the union from striking was rejected.211 

Notably, found Judge Marrero, the high Court’s ruling in Con Rail yielded a 

consistent result.  There the Justices merely adhered to the doctrine that self-help only 

becomes available after the exhaustion of all RLA bargaining procedures, and until then 

both labor and management must follow the status quo, even if that means by force of an 

injunction.212  To be sure, the Supreme Court there “did not expressly state that violation 

of the status quo by one party automatically triggers the corresponding ability of the other 

party to respond in kind.”213  The NWA court found “a fundamental difference” between 

holding both employer and employees under equal restraint, as compared to saying when 

one side is not restrained, the other is free to act as it sees fit.214  Judge Marrero found in 

all this the guiding principle for RLA cases that injunctive relief may be used to restraint 

a noncomplaint side, but not to allow a “free-for-all for both sides.”215 

Ancillary support for this proposition could also be found from the “clean hands” 

doctrine of the NLGA, to wit, a party seeking to enjoin an adversary must itself be in 

compliance with all applicable labor laws.216  Case in point – the Eastern Air Lines 

bankruptcy, where another New York district judge rejected management’s request to 

enjoin a labor strike when the airline’s hands were rendered “unclean” because of its 
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refusal to arbitrate, contrary to the NLGA.217  The NWA court found it noteworthy that 

Eastern’s workers also only struck after the exhaustion of all RLA dispute procedures.218 

This led the NWA court to the following critical holding: “a right to strike does 

not arise where an employer acts in a way that technically may be deemed unilateral but 

actually is permitted by the RLA or has been authorized by operation of law.”219  Judge 

Marrero drew this precept from, among others, Bildisco, and the Supreme Court’s 

observation therein that the debtor’s action did not violate the NLRA because it was done 

pursuant to the operation of law.220 

At the end of the day, what this district judge took from all the precedents is that a 

union cannot strike until all the RLA bargaining procedures are truly exhausted or 

management undeniably acts in bad faith, capriciously or in violation of the law.  Indeed, 

the last stains the employer with unclean hands, thus denying it the right to pursue 

injunctive relief to prevent a strike.  The NWA court powerfully concluded that “action 

taken in compliance with the law does not constitute such arbitrary, unilateral or unlawful 

action that could trigger such right on the union’s part” to strike.221 

 It was now time to place the foregoing in the context of bankruptcy law and 

procedure.  To be sure, self-help in the form of modifying or abrogating a CBA prior to 

bankruptcy court approval is clearly not allowed.222  “Yet here,” said the NWA court, the 

airline “implemented changes after Bankruptcy Code approval.”223  This fact was crucial, 

because the AFA claimed that the Section 1113 order gave the union the right to strike.  

In sum, the union believed the operation of the Bankruptcy Code statute either terminated 

all RLA bargaining procedures or violated the status quo, freeing the workers to strike, 

and thus avail themselves of such self-help as they choose.224 
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 In support of this theory, the AFA first argued that employees have engaged in 

numerous strikes against RLA carriers in bankruptcy without being enjoined.225  

However, Judge Marrero found that each case cited by the union did not address the 

precision situation at issue here:  the legality of a strike following a Section 1113 

rejection.226 

For instance, in In re Continental Airlines, a bankrupt airline moved to reject its 

labor contracts pursuant to Section 365; that same day, the airline instituted new work 

rules, and the pilot and flight attendant unions called strikes.227  Not only did this fact 

pattern entail a situation where the employer changed terms and conditions prior to 

bankruptcy court approval, and thus acted unilaterally in every sense of the word, 

furthermore the issue of whether the strike was lawful was not before the court.228  In 

Eastern Airlines, another case relied upon by the union, the employer by contrast had 

failed to comply with the NLGA’s “clean hands” provision, in refusing to arbitrate prior 

to seeking an injunction.229 

These cases do not address the legality of a strike, said the NWA court, but 

instead assess whether a Section 1113 rejection is appropriate.  Each merely assumed that 

a strike could occur following that rejection.230  Thus, found Judge Marrero, no statutory 

or case law authority explicitly holds that a Section 1113 rejection, where there is no 

evidence of arbitrariness, bad faith, or other unlawful act on the carrier’s part, 

automatically terminates the intricate RLA bargaining process, giving the union the right 

to strike.231 

 In this vacuum, the bankruptcy court’s conclusions could not hold.  The NWA 

court was not persuaded that a debtor’s actions pursuant to Section 1113 are taken in bad 
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faith, arbitrary, or unlawful.  First, the union’s theory would place the determination of 

when the parties are released to engage in self-help in the hands of the bankruptcy judge.  

Second, it would create a conflict between RLA sections that would lead to anomalous 

results.  Third, it does not take into account the fundamental policy concerns and 

purposes of the RLA nor Section 1113 in the context of an insolvent carrier.232  

Following the foregoing exposition of the four statutory schemes and the relevant 

precedents (or lack thereof), the NWA court now moved to demonstrate why the AFA’s 

position and the bankruptcy court’s failure to act were both wrong.  Judge Marrero did 

not mince words in finding these earlier views not only failed to harmonize at least two of 

the statutory bodies, they indeed “create[d] conflict [and]… several anomalies” between 

the RLA and the Bankruptcy Code, in numerous and diverse ways.233 

 One: if the bankruptcy court’s finding was upheld, NWA, as an insolvent carrier 

in Chapter 11, would be deemed to have violated the RLA negotiating process simply 

because it exercised relief granted it by Section 1113 of the Bankruptcy Code.234  Judge 

Marrero opined it was nonsensical to hold the debtor violated its RLA obligation to 

bargain by implemented the contract abrogation rights the Section 1113 process 

bestowed.235 

 If that were true, the NWA court concluded, then any debtor/airline resorting to 

Section 1113 procedures would be in violation of the RLA, and any duly entered Section 

1113 judgment could be enjoined.  This would produce “a bizarre result that manifestly 

Congress could not have envisioned.”236  Gathering strength from the Bildisco credo that 

a debtor could not violate the NLRA by employing lawful Bankruptcy Code 

procedures,237 the NWA court found the debtor/airline had “acted lawfully, with express 
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statutory and judicial authorization in altering the status quo pursuant to [Section] 

1113.”238 

Second: to say that a debtor’s exercise of Section 1113 procedures and 

prerogatives unleashes a union from all restraint, and opens the floodgates to self-help via 

a strike, commits not one, but two transgressions.  It destroys the RLA’s goal of 

preventing strikes, and next undermines Chapter 11’s objectives to permit a reorganizing 

debtor to continue to operate and restructure successfully.  It is beyond peradventure that 

the power to reject a CBA pursuant to Section 1113 is vital to business reorganization.239 

Thus, NWA concluded that “[a]llowing an insolvent carrier to suffer a strike because it 

has implemented contract modifications under the authority of the bankruptcy court, that 

are determined to be necessary to the carrier’s reorganization, undercuts the purposes of 

both the RLA and the Bankruptcy Code.”240 

 Indeed, such a wrongheaded construction of Section 1113 “creates unjustifiable 

differences in treatment between solvent and insolvent carriers” in RLA negotiations.241  

A union cannot strike the former without violating RLA strictures; yet the same labor 

organization can strike the latter entity if it dares move to exploit its rights given by 

Congress in Section 1113.  [Id. at 368.]  And this is to say nothing about the detrimental 

chilling effect upon the troubled carrier, which by far needs the greater leeway in which 

to operate, if it is to survive.  Judge Marrero implicitly frowned upon such an 

interpretation that would nullify what Section 1113 intends, especially since such erasure 

would even harm the similar goals of the RLA to foster labor peace, and maintain reliable 

transportation operations.242 
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In a scathing rebuke, the NWA court found the earlier characterization of Section 

1113 transformed the remedial statute into “a suicide weapon.”243  A carrier in Chapter 

11 could certainly seek a Section 1113 remedy, merit it, and even receive such relief from 

the bankruptcy court.  But the moment it “pulled the trigger,” the union could strike, 

thereby bringing operations to a halt, and in all likelihood dooming the reorganization to 

failure.244   

The other option is equally fatal, found the court.  The insolvent airline can forego 

Section 1113 relief, inviting endless negotiations pursuant to the RLA, until the weight of 

the burdensome CBA finally breaks the debtor, its Chapter 11 fails, and air transport is 

interrupted (and yet another RLA goal is thus thwarted).245  Either way, the debtor is 

doomed.  This could not possibly be what Congress intended, indicated NWA.246 

 Next, it was time for the NWA court to reconcile, if even possible, the differeing 

statutory bodies of the RLA and the NLRA.  This was due in large part to the AFA’s 

assertion that the NLRA cases it relied upon were equally apropos to the instant RLA 

case, and more so the broader labor act gave the union a greater right to strike than the 

railway labor law.247 

 However, Judge Marrero disagreed.  He cautioned because of fundamental 

differences in the purposes and schemes of these statutes, parallels between the two laws 

must be drawn with care.  While the NLRA might provide useful analogies, it cannot be 

imposed wholesale upon the railway labor code.  Even rough analogies must be drawn 

circumspectly with due regard for the many differences between the statutory schemes.248  

The relationship of labor and management in the railroad industry has developed on a 
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pattern different from other industries, said Judge Marrero.  The fundamental premises 

and principles of the RLA are not the same as those of the NLRA.249 

 First, the RLA was passed 1926, and amended in 1934.  The NLRA was enacted 

in 1935.250  Congress clearly did not amend the RLA, although it could have done so.  

Instead, it created the NLRA as a separate statutory scheme for non-railroads, and 

expressly carved out employers and employees subject to the RLA from the junior law’s 

coverage.251  “Congress thereby signaled its intent to treat railroads (and later airlines, by 

amending the RLA in 1936 to bring airlines within its scope) differently than other 

industries,” said Judge Marrero.252  Congress placed the railroad and airline industries in 

a unique statutory framework, different from any other industry, declared the NWA 

judge.253 

 The NWA court found that one of these fundamental differences in treatment 

implicates when the right to strike accrues.  The NLRA expressly protects the right to 

strike.254  In counterpoise “the RLA contains no such express provisions and, while not 

removing a union’s right to strike once its procedures are exhausted, imposes an 

elaborate, almost interminable process before such right to strike accrues.”255  Thus, each 

statutory scheme reflects starkly different policies.  The NLRA effectively legislates that 

“’there is no general federal anti-strike policy.’”256  Yet in the railroad and airline 

industries, the RLA embodies precisely such a anti-strike policy.257 

Judge Marrero drew other salient distinctions key to his analysis, pointing out that 

while the NLRA is concerned with promoting “industrial peace,” it is not concerned with 

increasing stability in the transportation industry.258  “The NLRA therefore does not limit 

disruption in certain industries by preventing strikes through channeling all disputes into 
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an almost interminable dispute resolution procedure of arbitration and mediation.”  Yet, 

in contradistinction, that is precisely what the RLA is designed and intended to do.259 

And now reconciling that to the relevant Bankruptcy Code provision, the NWA 

court declared “[b]ecause the NLRA expressly protects the right to strike, any prohibition 

on striking arises from contract; when that contract is rejected under Section 1113, that 

prohibition is removed and, arguably, the employees may be permitted to strike.”260  By 

contrast in RLA cases, the prohibition on striking does not arise from the collective 

bargaining agreement, “but from the underlying policy of RLA itself to prevent strikes 

that could disrupt commerce….  [T]he status quo remains upon expiration of a collective 

bargaining agreement and the parties must negotiate for change pursuant to its 

procedures.”261  In sum, NWA concludes that the RLA’s fundamental concern, that of 

preventing disruption to the transportation industry by requiring an almost endless 

bargaining and mediation process, distinguishes it from the NLRA, and makes cases 

decided under the latter statute distinguishable and, in fact, inapplicable.262 

 Now the NWA court was faced with its greatest task, to face a situation in which 

it “ha[s] no choice but to trace out as best [it] may the uncertain line of appropriate 

accommodation” of three (or even four) statutes “with purposes that lead in opposing 

directions.”263  Judge Marrero found his duty clear, and declared he was obliged to 

harmonize these overlapping statutes “to give effect to each one insofar as they are 

capable of co-existence and to preserve the sense and purpose of each, insofar as they are 

not manifestly incompatible.264 

Judge Marrero sought to first accommodate the NLGA to the RLA.  To do so, the 

district court reminds of the axiom that the first body of law does not deprive the federal 
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courts of the jurisdiction to enjoin compliance with the second statutory scheme.265  And 

while the NLGA suggests circumspection by the courts in allocating injunctive relief, it is 

at least equally plain that the specific mandates of the RLA overcome the generalities of 

the NLGA.266  Therefore, to enforce the precise terms of the railway labor law, the 

federal courts do indeed have the requisite jurisdiction to compel obedience by means of 

injunctive measures.267  In direct terms, “the RLA trump[s] the NLGA - - or at least that 

in order to accommodate both, the NLGA does not divest a court of jurisdiction to 

enjoin” violators of the RLA’s provisos.268 

 And in a footnote of understated power, Judge Marrero made the crucial holding 

that, in contrast, Section 1113 was passed after the NLGA, and embodies not just a 

general concern for the preservation of assets of the estate, but a specific, highly tailored 

method for carrying out that weighty concern beyond merely a stay, a remedy that gives 

the debtor judicial authority to modify the status quo.269   

 The NWA court then moved to reconcile the NLGA with the RLA’s specific 

Section 2 (First) proviso.  Judge Marrero handily applied the norm of statutory 

construction that the specific, here the RLA, takes paramouncy over the general, that of 

course being the NLGA.270  Therefore, the railway labor statutes could be enforced by 

injunctive relief, albeit with restraint so as not to offend co-existing federal labor law.271  

 It was now time, said the court, to apply the foregoing principles to the case at 

bar, and determine if an injunction against the union was needed to ensure compliance 

with the RLA’s demands to exhaust every effort to settle management/labor controversies 

before resorting to the strike option.  Acknowledging this duty to seek voluntary peace 

first and foremost was the very essence of Section 2 (First), the NWA court at the same 
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time noted it had been left to the federal bench, working sui generis, to determine “the 

scope of its contours.”272 

 And so in these particular circumstances of a Section 1113 order authorizing the 

debtors to reject a collective bargaining agreement, where the parties are still in the RLA 

Section 6 procedures, the best way to accommodate the competing demands of the 

Bankruptcy Code and the RLA is to conclude that injunctive relief is proper.  This is 

especially so where, as here, the bankruptcy court has determined that such rejection is 

necessary to an insolvent carrier’s reorganization, is fair and equitable to all parties, and 

the proposal to modify the agreement was defeated by the employees without good cause, 

and such modification does not constitute an act of bad faith, or an arbitrary or otherwise 

unlawful unilateral change of the status quo.”273  Finding the status quo unchanged, the 

NWA court ruled that the union was therefore not free to strike.  Quite to the contrary, 

the RLA demands it remain at the bargaining table and stay off the picket lines.274 

 The district court drew a sharp contrast here.  It is true that the RLA mandates all 

“reasonable” efforts be made by labor and management to pursue almost endless 

negotiations.  In turn, “reasonable” is a flexible concept and highly dependent upon the 

circumstances.  Judge Marrero made the obvious distinction between what constitutes 

“reasonable” in the context of maintaining the operations of a solvent carrier in 

contradistinction to an insolvent one.275 

 The troubled airline is clearly much more vulnerable financially, observed the 

district court, and therefore the potential consequences of a disruptive labor action are 

raised by an order of magnitude.  To be sure, aggrieved unions hold the strike dear as a 

weapon precisely for that reason: its value in holding the employer at economic risk.  But 
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in exquisite counterpoise, found Judge Marrero, is Congress’ overarching concern that 

the insolvency of a cog in the nation’s transportation machine can wreak havoc in the 

airways.276  This, in turn, mandates a modified view of “reasonableness,” justifying the 

veritable chaining of parties to the bargaining table, and possibly greater freedom to order 

injunctive relief aimed at preventing the disruption of a commercial carrier’s operations 

while it battles its way through Chapter 11.277 

 Weighting the relative pros and cons, NWA simply found it “would be especially 

disproportionate” to this carrier vis-à-vis its union to permit the latter to strike the 

insolvent former, and potentially drive the debtor/airline into liquidation.  Add to that the 

unavoidable disruption to commerce (which the RLA statutes are in fact designed to 

forestall and prevent) that would follow interrupted or abandoned operations, and here 

the court found ample justification to issue injunctive relief.278 

 It was furthermore crucial that “the AFA did not challenge the findings of the 

[Section] 1113 Order,” nor did the union seek release from the RLA’s duties to bargain, 

mediate, and then bargain and mediate some more.  The federal labor act does not 

countenance such a unilateral abandonment of the bargaining process, found the NWA 

court.279   

Accommodating Section 1113 and the RLA demands both labor and management 

continue to exercise the fully panoply of the labor law’s endless cycle of reconciliation, 

without respite.280  In sum, Judge Marrero held that a Section 1113 rejection of a CBA 

does not abrogate the RLA’s requisites to bargain; rather those requirements are still in 

full force and effect, and a preemptory strike by the union could not be countenanced.281 



 50

 Now to the final conundrum: harmonizing the RLA and the Bankruptcy Code.  

Judge Marrero ventured into this realm well armed with the maxim that the court must 

give maximum effect to both, at least to the extent they are not mutually repugnant.282  To 

accomplish this, the NWA court first reviewed the essentials of Section 1113.283 

 To begin, by operation of Section 1113 itself, the rejection of a collective 

bargaining agreement can occur only after the debtor demonstrates that rejection is 

necessary to its successful reorganization, is fair and equitable, and the proposed 

modifications have been refused by the union without good cause.  Allowing a strike in 

such circumstances would undermine the purposes of the Bankruptcy Code as well as the 

RLA.   

On the other hand, enjoining a strike here on this basis would be true to the goals 

of both the RLA and the Code (and still not contrary to the NLGA), insofar as the RLA 

would control under these circumstances.284  Reconciling the RLA and the Bankruptcy 

Code in this manner is consistent with the purposes of both, as the railway law embodies 

a strong policy of protecting the nation’s carriers from work stoppages, with strikes rarely 

permissible, while the Bankruptcy Code embodies a strong policy in favor of 

reorganization.285 

Therefore, the NWA court concluded, when a debtor obtains authority under 

Section 1113 to modify the terms and conditions of a CBA, this undeniable principle 

follows: the debtor, by acting legally to obtain the benefits of one statute, cannot be found 

to violate the other.  To hold so would illogically and unfairly undermine any benefit the 

debtor otherwise obtains via that bankruptcy statute.286 
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 Judge Marrero found that where a carrier in reorganization chooses to avail itself 

of a statutory reprieve - -“a helping hand that Congress itself extended to the carrier as a 

means to remain solvent,” the airline’s action should not be deemed an arbitrary, 

unilateral contractual change, but a temporary remedial measure taken by operation of 

law.287  NWA’s actions, “taken in the context of its reorganization proceeding, and 

subject to the strict oversight, supervision, and approval of the bankruptcy court, cannot 

be deemed the type of bad faith or arbitrary action that would justify termination” of 

RLA procedures and justify a strike by the AFA.288 

 “To hold that under these circumstances the carrier’s resort to a statutory remedy 

releases the union automatically to declare and wage a war that ends the Section 6 

process, would interrupt commerce and could lead to a liquidation of the insolvent 

carrier.”289  Section 1113 would then no longer be a remedial measure “but a means of 

the insolvent carrier’s self-destruction, contrary to the purpose of both the RLA and the 

Bankruptcy Code.”290   

Classifying the debtor’s lawful pursuit of labor contract rejection under the 

Bankruptcy Code as a violation of a labor law provision would collide head-on with not 

only express provisions of the Bankruptcy Code, but more importantly with the overall 

objective of fostering reorganizations.291  “By the very existence of Section 1113, 

Congress has given the rehabilitative goal of Section 1113 precedence over labor law in 

order to permit rejection of collective bargaining agreements.”292 

 Yet “[h]ere,” found the NWA court, “the parties have not formally exhausted the 

status quo procedures.”293  Moreover, the duty of following those procedures, said Judge 

Marrero, must be interpreted in light of this airline operating subject to Section 1113 
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specifically and Chapter 11 overall.  Therefore, the court concluded there exists “an 

implied limit on the union’s ability to strike” for reason of Section 1113, “which 

expresses a Congressional intent to allow rejection of collective bargaining 

agreements.”294 

 To be sure, NWA did not find the bankruptcy statute to mark the end of the 

requisite negotiating process.  “Section 1113 does not dispense with a carrier’s obligation 

to negotiate even after rejection of its collective bargaining agreements.”  The relevant 

portion of the RLA mandates that bargaining continue, and in good faith.  And this 

obligation extends to labor and management alike.295   

As posited by Judge Marrero, a modification or outright rejection of a CBA in a 

Section 1113 context is “essentially temporary,” lasting only until the next contract.  

“[W]hat the union lost [via Section 1113] potentially could be restored or mitigated” in a 

subsequent accord.  “If, ultimately, there is an impasse, then after the process is 

exhausted the parties may engage in self-help…. “[T]he union thus does not lose its right 

to strike.”  The weapon of a work stoppage is “only deferred.”296   

Indeed, even the interminable negotiating process of the RLA must some day end, 

and thereafter the union would be free to engage in self-help by means of a strike.  But in 

the meantime, the ongoing negotiation and mediation required by the railway act affords 

an opportunity for consensual resolution without resort to a work stoppage.297 

 The NWA court found its solution to this thorny problem “consistent with the 

policies and purposes of each of the four statutes at issue here.”  It is consistent with the 

RLA because it discourages strikes and interruptions to the transportation industry.  It is 

consistent with the Bankruptcy Code because it encourages a resolution that promotes 
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reorganization.  To the extent that the NLRA is relevant to this dispute, it is consistent in 

recognizing the fundamental differences between the labor dispute regimes created by 

Congress for public carriers and for other industries.  Finally, it is consistent with the 

NLGA because that statute does not bar injunctions against violations of other labor 

laws.298 

 The outcome was furthermore consistent with Supreme Court precedent that 

called for the NLGA to accommodate the RLA, said Judge Marrero, in that the obvious 

purpose of each statutory body is fulfilled.299  It must be remembered, held the NWA 

court, that the RLA prescribes special processes, reflecting the unique circumstances of 

the railroad and airline industries.   

The compromises the law reaches in its own particular application does not 

simply strip labor of the strike as an economic weapon; rather, it substitutes the beneficial 

alternative of continued negotiation.300  In NWA, the flight attendants, even if denied the 

right to strike at present, still maintained the remedy of RLA bargaining, and only 

deferred the self-help of a strike to that day, if ever, when all negotiations are 

exhausted.301 

 It was now time to put the foregoing legal principles to use in NWA.  Judge 

Marrero concluded that while the bankruptcy court erred when it found itself without 

jurisdiction to enjoin a strike, its factual findings were eminently supportable, and 

therefore not clearly erroneous.  The evidence so adduced below clearly showed that the 

AFA’s threatened CHAOS strike would be so injurious to the airline, it might lead to a 

liquidation, and the attendant harm to the public interest.302 



 54

 Second, the Section 1113 order that was pivotal to the current dilemma was, while 

controversial, nonetheless necessary, fair and equitable, and had been rejected by the 

union without good cause.  Most of all, it was never appealed.  Thus, it was now beyond 

refute.303 

 Lastly, the RLA’s Section 6 process of negotiation had not yet concluded, and 

therefore a strike was still forbidden to the employees.  The threatened strike by the AFA 

could be justifiably enjoined as violative of the RLA’s duty to bargain, and thus it was 

error for the bankruptcy judge below to say he lacked the jurisdiction to enjoin a strike.  

In other words, self-help was not an option for this union, and a federal court could 

rightly foreclose that course of action.304 

 In sum, Judge Marrero remanded the case, now that he had declared the 

bankruptcy court held jurisdiction to order injunctive relief.  The NWA court furthermore 

issued a preliminary injunction to hold the parties in check, given that the elements of 

irreparable harm, among others, were present, and the prerequisites for injunctive relief 

were thereby met.305   

 And there we have it; the next true landmark in bankruptcy jurisprudence, not to 

mention federal labor law.  Here is a case of first impression, one requiring a delicate 

balancing of four separate but equal promulgations of federal law, all to be decided in the 

supercharged air of intense public scrutiny.   

Yet District Judge Marrero masterfully conducted his in-depth yet cogent 

synthesis with great dexterity, leading him to the proper conclusions, in the main by 

adhering to the basic norms of statutory construction: to read and apply the laws as 
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plainly written; to give full effect to each, while not permitting absurd results nor the 

cancellation of one law to promote a different statute.   

As daunting as the task was, and the complexity readily apparent, NWA rendered 

the right results for the right reasons.  Judge Marrero dispensed justice as to what the 

RLA specifically demanded, without offending its companion bodies the the NLGA and 

the NLRA.  Each to its own task, as intended by Congress, one might say.   

But most of all, NWA gave full effect to Section 1113, but without transgressing 

upon any other statutory enactments.  Indeed, NWA placed the entire controversy in 

exquisite perspective, because its central holding was that the rejection of a labor 

contract, properly done before a bankruptcy court, in accord with the many strictures of 

the statute, and duly approved by a bankruptcy judge, could never be deemed the kind of 

unlawful or unilateral act that would trigger other, more draconian forms of relief 

available under federal labor law.   

For the penultimate point, as made so well here, is that a Section 1113 labor 

contract rejection would be illusory, and the statute rendered impotent, if such action 

could be undone by resort to another proviso of federal law.  In the final analysis, Section 

1113 remains unbowed, and stands vigorously as a vital tool in implementing Chapter 11 

reorganizations.    

Mesaba III: Progeny of NWA 

 NWA was of course a case of first impression.  Yet it soon gave birth to a 

following, ironically one inextricably linked to its own bankruptcy reorganization.   

As already exposited herein, Mesaba Airlines is the child of its corporate parent, 

NWA, in a symbiotic relation inimical to the airline industry, whereby the former is a 
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“feeder airline” to its larger benefactor.  So it is fitting that District Judge Marrero’s 

groundbreaking decision in NWA was followed approximately two months later by what 

we shall call Mesaba III.306  And like any good progeny, the offspring followed in its 

parent’s footsteps, for Mesaba III likewise resulted in an injunction against the debtor’s 

unions, by invoking the RLA to enjoin any strike or other self-help by the union.307 

 Given the similarities that abound between NWA and Mesaba III, we will merely 

highlight the most worthy points of the latter.  Not surprisingly, the forces of labor that 

opposed the debtor’s cost savings measures were the same, and once again they 

threatened the implement their work stoppage and/or interruption scheme, so aptly called 

“CHAOS.”308  The Mesaba III court held that the impact of such strike action upon the 

debtor could be “devastating,”309 as well as the harm to the public, given the essential 

role of this regional carrier to the smaller communities to which it provided airline 

service.310  The court also found that the two sides were very much in the throes of 

Section 6 negotiations as mandated by the RLA.311 

 Now turning to the legal discussion, Chief Bankruptcy Judge Kishel openly noted 

that “[t]his is only the second time that a controversy of this type at bar has been 

presented to a court.”  Mesaba III ironically points out “[t]he first time was not too long 

ago and (figuratively) not too very far away,” of course referencing parent NWA.312  

Lavishing high praise for the “thoughtful and cogent” reasoning of New York’s Southern 

District, this Minnesota bankruptcy court unsurprisingly used NWA “as both a 

springboard and structure,” for its own decision here.313 

 Framing the issues before it, in essentially the same manner as the sole precedent 

available,314 the Mesaba III bench point by point dissected the NLGA, the RLA and the 
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Bankruptcy Code,315 and, in turn, applied their strictures to the debtor and its unions.  To 

be sure, Mesaba III rejected out of hand any thought of starting out from scratch, “given 

the relative similarities” here to NWA, the “comprehensiveness” of the NWA decision, 

and “the extreme exigencies of time” that denied the luxury of a new “building-from-

bricks” approach.316 

 Thus, the result of Mesaba III was identical, predictable, and inevitable.  The 

unions were prohibited by the RLA from striking, the debtor’s steps to exercise its 

Section 1113 rights did not free the unions to pursue self-help, and the NLGA’s more 

general provisos had to fall to the specific mandates of the RLA, in particular those 

calling for nearly endless negotiations in the transportation industry, as aimed precisely at 

foreclosing disruptive strikes.317  And so injunctive relief was issued, and a work 

stoppage at the debtor airline was averted.318  Like father, like son, are NWA and Mesaba 

III.  

Conclusion 

 “Watch the skies” is a famous warning phrase drawn from the ranks of the 

cinema.  Yet it resonates just as far and wide where today’s airline industry crash lands 

into our federal bankruptcy courts.  As the foregoing pages have so aptly illustrated, the 

consequences of the insolvency cases of major air carriers profoundly impact not only 

that industry, but America’s entire transportation infrastructure.  The precedents so 

established likewise make a deep impression upon the Bankruptcy Code as well.  But 

most of all, the past year will long be remembered when airline bankruptcies asked and 

answered novel questions, with a far ranging impact upon the entire symbiotic 

relationship between American labor, corporations and their management, and the 
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national laws that the actions of both are measured against.  We can only be thankful that 

the results so obtained were the right ones, and will inure to the benefit of America as a 

whole. 
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